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1. 9:00 AM CASE NUMBER:  MSC20-02134 
CASE NAME:  NEENO VS. KINDER 
 *HEARING ON MOTION IN RE:  MTN TO QUASH SERVICE OF SUMMONS & COMPLAINT AS TO 
DANIEL FITZPATRICK 
*TENTATIVE RULING:* 
 

Before the Court is a Motion to Quash Service of Summons filed by specially-appearing 

defendant, Daniel T. Fitzpatick, on the basis that he is not a proper Doe defendant pursuant to Code 

of Civil Procedure section 474.  For the reasons that follow, the motion is granted. 

1. Relevant Background 

Plaintiff purchased 4784 Venner Road, Martinez (the “Neeno Property”) in 2016. The Neeno 

Property is near the top of the Martinez Ridge in the Muir Oaks subdivision of Martinez. The only way 

to access the Neeno Property from Alhambra Ave., a public road, is by using four private roads within 

Muir Oaks: John Muir Road, Upton Road, Venner Road, and Hilltop Road. Plaintiff thought she had an 

easement over the private roads to her property. However, during construction of a home on the 

property, plaintiff discovered her grant deed did not provide her with an express easement.   

There are 43 properties on the route from Alhambra Ave. to the Neeno Property. Prior to 

litigation, plaintiff contacted the homeowners to ask whether they would grant easements 

voluntarily. Some agreed and others did not. Defendant, who owns property at 4950 John Muir Road, 

is among the homeowners who declined to provide plaintiff with an access easement over his 

property.  

Plaintiff filed this action to quiet title on October 13, 2020. Plaintiff’s original complaint did 

not name Fitzpatrick (or his wife Ashlee Fitzpatrick, as co-Trustee of the Trust that owns the property) 

as defendants.  Plaintiff claims she did not name Fitzpatrick in the complaint because she thought she 

had his agreement at that time.  

On January 22, 2022, after the Fitzpatricks refused to sign a proposed access easement, 

plaintiff filed a Doe Amendment naming Fitzpatrick and his trust as defendants. Fitzpatrick now 

challenges that Doe Amendment by way of a motion to quash on grounds that plaintiff was not 

ignorant of his identity or potential liability at the time the original complaint was filed.  

2. Discussion 

“A person may become a party to an action only in one of the ways provided by law.” (Nissan 

v. Barton (1970) 4 Cal.App.3d 76, 78-79.) The Code of Civil Procedure provides several methods of 

adding a party. “If not named as a party in the original complaint (§ 426, subd. 1) any proper person 

may be brought in by amendment of the complaint (§ 473) or may be designated by a fictitious name 

upon proper allegation in the complaint to that effect. (§ 474.)” (Nissan, supra, 4 Cal.App.3d at p. 79.) 

Where a defendant is not properly joined as a party, he “[i]s, in effect, a legal stranger to the action, 
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no less than if he had been named as a party but not served with process.” (Id. at p. 81.)  

A plaintiff may designate a party by a fictitious name if he is “ignorant of the name” of that 

defendant when he files the complaint and when the true name is “discovered,” the pleading must be 

amended accordingly. (CCP § 474.) The phrase “ignorant of the name” includes where the plaintiff is 

not ignorant of the defendant’s actual name, but is ignorant of the basis for liability against that 

defendant. (McOwen v. Grossman (2007) 153 Cal.App.4th 937, 942.) If added and served as a Doe 

defendant, one is considered a party from the commencement of the lawsuit. (General Motors Corp. 

v. Superior Court (1996) 48 Cal.App.4th 580, 589.) “If the terms of section 474 have not been 

complied with, the purported defendant has not been named as such in the complaint. A service 

upon one not named in a complaint does not confer jurisdiction to proceed upon the complaint 

against him, and a motion to quash is proper.” (McClatchy v. Coblentz, Patch, Duffy & Bass, LLP (2016) 

247 Cal.App.4th 368, 375, internal quotations omitted.) 

Plaintiff’s citation to Wallis v. Southern Pac. Transportation Co. (1976) 61 Cal. App. 3d 782, 

787 does not assist her. The plaintiff in Wallis sustained an injury when he was operating a door on a 

railroad boxcar but did not know who owned the boxcar or who was responsible for its maintenance 

at the time the action was commenced. Pre-litigation communications of the parties show that 

plaintiff not only knew defendant’s identity, but also the facts giving rise to liability. Believing that one 

will not need to resort to litigation in order to obtain relief from a responsible party is not the 

ignorance required by section 474. 

Additionally, that the Doe amendment is not the functional equivalent of an amended 

complaint and should not be treated the same way. Several defendants have answered. Thus, the 

plaintiff can no longer file an amended complaint without leave of court. (CCP § 472(a).) An 

amendment under Code of Civil Procedure section 474 requires that plaintiff was ignorant of the 

name of a defendant when the complaint was filed. Plaintiff knew of Fitzpatrick’s identity, so she 

cannot use an amendment under CCP section 474 to avoid filing a motion for leave to amend and 

complying with California Rules of Court, rule 3.1324(a). 

3.  Order 

The motion to quash is granted, without prejudice to a subsequent motion for leave to 

amend. 
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2. 9:00 AM CASE NUMBER:  MSC21-01570 
CASE NAME:  KROUS VS. M CARGO LOGISTICS 
 *FURTHER CASE MANAGEMENT CONFERENCE   
*TENTATIVE RULING:* 
 
Continued by stipulation of counsel to November 3, 2022 at 9 a.m. 
 

 

  
    

3. 9:00 AM CASE NUMBER:  MSC21-01570 
CASE NAME:  KROUS VS. M CARGO LOGISTICS 
 SPECIAL SET HEARING RE:  MOTION FOR JOINDER OF MOTION TO COMPEL ARBITRATION 
*TENTATIVE RULING:* 
 
Continued by stipulation of counsel to November 3, 2022 at 9 a.m. 
 

 

  
    

4. 9:00 AM CASE NUMBER:  MSC21-01570 
CASE NAME:  KROUS VS. M CARGO LOGISTICS 
 SPECIAL SET HEARING RE:  MOTION TO COMPEL ARBITRATION 
*TENTATIVE RULING:* 
 
Continued by stipulation of counsel to November 3, 2022 at 9 a.m. 
 

 

  
    

5. 9:00 AM CASE NUMBER:  MSN20-1971 
CASE NAME:  SAVE LAFAYETTE VS CITY OF LAFAYETTE 
 *HEARING ON MOTION IN RE:  TAX COSTS 
*TENTATIVE RULING:* 
 
Hearing required.  

Rule of Court 3.1700 (b)(2) provides that “[u]nless objection is made to the entire cost 

memorandum, the motion to strike or tax costs must refer to each item objected to by the same 

number and appear in the same order as the corresponding cost item claimed on the memorandum 

of costs[.]”  Moving parties has not complied.  In this instance, however, the opposing party has not 

objected, and the non-compliance has not interfered in the Court’s ability to decide the motion. 

 Item 11: Court reporter fees as established by statute. 

First, Petitioners Save Lafayette and Nahid Nassiri move to strike the cost for transcripts in 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 39 
HEARING DATE:  08/04/2022 

 

 

4 

 

the amount of $2,222. 

The bill of costs did not seek recovery under item 9, “Court-ordered transcripts,” but instead 

sought the costs under item 11 “Court reporter fees as established by statute.”  The attached 

worksheet identifies the “Court Reporter Fees” under item 12 as Joan Columbine, $1,218.50 and 

Carol Haraburda, $1,003.50. 

Code of Civil Procedure section 1033.5(a)(9) provides that costs are recoverable for 

“[t]ranscripts of court proceedings ordered by the court.”  In turn, section 1033.5(b)(5) provides that 

costs are not recoverable for “[t]ranscripts of court proceedings not ordered by the court.”  The issue 

is whether “ordered by the court” refers to the “court proceedings” or to “transcripts.”  In this Court’s 

view, it is the latter.  The section covers the relatively common situation in which after the hearing 

the court orders the parties to provide the court with a copy of the transcript, which the parties must 

then obtain by purchasing it from the court reporter.  It is not intended to extend cost liability to all 

hearings that might be considered to have been ordered by the court (which in some sense would be 

all court proceedings). 

“Court reporter fees established by statute,” however, are expressly allowed by section 

1033.5(a)(11), and are very different.  (See Chaaban v. Wet Seal, Inc. (2012) 203 Cal.App.4th 49, 58-59 

[“These charges are not for transcripts.  They are for court reporter fees, an entirely different 

expense.  The parties have to pay the court reporter regardless of whether anyone orders 

transcripts.”])  

On this record, the Court cannot say how much of the fee is for the reporters’ fees 

(recoverable) and how much is for the transcripts (not recoverable).  The parties may address the 

matter at the hearing. 

Item 16: Court Call and Messenger and Courier Fees: 

Second, Save Lafayette moves to strike $1,392.99 for courier delivery charges.  Petitioners 

rely on Nelson v. Anderson (1999) 72 Cal.App.4th 111, 132, as disallowing such costs, relative to 

mailing.  Other cases have taken a contrary view.  (Los Angeles County Dep’t of Children & Family 

Servs. (2019) 37 Cal.App.5th 675, 696.)  Ordinarily, this Court specifically encourages parties not to 

rely on mail to file documents, but to file them through couriers (prior to the advent of electronic 

filing), because the documents will be processed faster.  The Court also notes that although the name 

of the courier is “One Hour Delivery,” the cost in question is not in all instances an extra charge for 

expedited service.  In any event, expedited service is often reasonably necessary.  The motion to 

strike item 16 is denied.  
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6. 9:00 AM CASE NUMBER:  MSN20-1971 
CASE NAME:  SAVE LAFAYETTE VS CITY OF LAFAYETTE 
 *HEARING ON MOTION IN RE:  FOR AN UNDERTAKING PURSUANT TO CCP 529.2 
*TENTATIVE RULING:* 
 

Real party in interest 3721 Land LLC’s motion for an undertaking is denied.  
 
Real Party asks for an order that Petitioner Nassiri post a $500,000 undertaking pursuant to 

Code of Civil Procedure section 529.2 while this matter is pending on appeal.  
 
The parties argue over whether the Court can hear this issue while there is an appeal pending 

on the merits of the writ. Petitioner filed an appeal of the Court’s decision on the writ petition on May 
20, 2022.  

 
“The purpose of the automatic stay provision of section 916, subdivision (a) ‘is to protect the 

appellate court's jurisdiction by preserving the status quo until the appeal is decided. The [automatic 
stay] prevents the trial court from rendering an appeal futile by altering the appealed judgment or 
order by conducting other proceedings that may affect it.’ [Citation.]” (Varian Medical Systems, Inc. v. 
Delfino (2005) 35 Cal.4th 180, 189.) “To accomplish this purpose, section 916, subdivision (a) stays all 
further trial court proceedings ‘upon the matters embraced’ in or ‘affected’ by the appeal. In 
determining whether a proceeding is embraced in or affected by the appeal, we must consider the 
appeal and its possible outcomes in relation to the proceeding and its possible results. ‘[W]hether a 
matter is “embraced” in or “affected” by a judgment [or order] within the meaning of [section 916] 
depends on whether postjudgment [or postorder] proceedings on the matter would have any effect 
on the “effectiveness” of the appeal.’ [Citation.] ‘If so, the proceedings are stayed; if not, the 
proceedings are permitted.’ [Citation.]” (Ibid.)  

 
“The fact that the postjudgment or postorder proceeding may render the appeal moot is not, 

by itself, enough to establish that the proceeding affects the effectiveness of the appeal and should 
be stayed under section 916. Rather, something more is needed. For example, the trial court 
proceeding must directly or indirectly seek to ‘enforce, vacate or modify [the] appealed judgment or 
order.’ [Citation.] Or the proceeding must substantially interfere with the appellate court's ability to 
conduct the appeal.” (Id. at 189-190.)  

 
“By contrast, an appeal does not stay proceedings on ‘ancillary or collateral matters which do 

not affect the judgment [or order] on appeal’ even though the proceedings may render the appeal 
moot. [Citation.]” (Id. at 191.) “A postjudgment or postorder proceeding is also ancillary or collateral 
to the appeal despite its potential effect on the appeal, if the proceeding could or would have 
occurred regardless of the outcome of the appeal. [Citation.]” (Id. at 191.)  

 
There is no published authority addressing whether a trial court can hear a request for an 

undertaking pursuant to Code of Civil Procedure section 529.2 while the case is on appeal, nor does 
the statute address this situation. Section 529.2 does not specify what would occur if the Court 
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required an undertaking and Petitioner failed to post that undertaking. Under the Court’s power to 
enforce its orders, the failure to provide an undertaking ordered by this Court could result in 
sanctions, including potentially dismissal of the case. As this case is now on appeal, that would mean 
that this Court would order the appeal dismissed, an action that would appear to be beyond the 
authority of a trial court. Furthermore, the Court of Appeal is in the best situation to judge the merits 
of the appeal and the parties’ actions during the appeal. For example, the Court of Appeal can better 
determine if Petitioner is acting for the purpose of delay during the appeal process. Finally, section 
529.2 is included in the “Other Provisional Remedies in Civil Actions” (Part 2, Title 7 of the Code of 
Civil Procedure, emphasis added), which suggests that such a provisional remedy is not available after 
judgment has been entered. At least, a section 529.2 undertaking being a provisional remedy suggests 
that it should be treated differently from the undertaking matters a trial court is permitted to hear 
while a case is on appeal as stated in section 916, which are included in the “Appeals in Civil Actions” 
(Part 2, Title 13 of the Code of Civil Procedure). 

 
The undertaking is not an ancillary matter. The Court finds that the issue of an undertaking 

pending appeal cannot be heard by this Court because if an undertaking is ordered it could 
substantially interfere with the appellate court's ability to conduct the appeal.  

 
In the interest of creating a complete record, however, the Court will address the merits of 

the request for an undertaking.   
 
Code of Civil Procedure section 529.2 requires a court to order a plaintiff to post an 

undertaking if the moving party’s motion satisfies all of the following: 
 

1. The plaintiff challenges a housing project that is a development project as defined by Gov. 
Code § 65928. 
 

2. The housing project meets or exceeds the requirements for low- or moderate-income housing 
in Gov. Code § 65915 (i.e., it qualifies for a density bonus). 
 

3. The action, or relief sought in the action, has the effect of preventing or delaying the project 
from being carried out. 
 

4. The action was brought in bad faith, vexatiously, for the purpose of delay, or to thwart the 
low- or moderate-income housing project. 
 

5. The plaintiff will not suffer undue economic hardship if made to post an undertaking. 
 

(Code Civ. Proc., § 529.2(a).) If the Court finds that the grounds for the motion have been established 
the Court “shall order that the plaintiff file the undertaking in an amount specified in the court’s order 
as security for costs and damages of the defendant,” not to exceed $500,000. 

 
Real Party argues that the Project is a housing development project that includes 16% lower 

income housing. Petitioner does not dispute these points.  
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Real Party argues that the appeal in this case “has the effect of preventing or delaying the 

project from being carried out.” Real Party claims that Nassiri’s appeal will prevent Real Party from 
obtaining construction financing for the Project and will cause a delay of 18 months (or 28 months). 
(Thornber decl. ¶¶38, 39.) Petitioner does not dispute this argument.  

 
As to the fourth factor, Real Party must show that Nassiri brought the appeal for bad faith, 

vexatiously, the purpose of delay or to thwart the low- or moderate-income housing project. Real 
Party focuses on bad faith and delay.  

 
Real Party has not shown that this CEQA case was brought in bad faith nor has Real Party 

shown that the appeal is in bad faith. This petition raised issues that required a careful analysis by the 
Court. The Court initially ruled for Petitioner in this case, which also shows that the Court initially 
found Petitioner’s argument had merit. It was only after Real Party and City filed a motion for new 
trial based on a recently published opinion that this Court found in their favor. It is unclear if the 
Court should review Nassiri’s actions for “bad faith” under a subjective or objective standard.  Given 
these circumstances, the Court finds that under the objective standard Nassiri did not act in bad faith 
in bringing this writ or filing an appeal. As discussed below, there is insufficient evidence to show that 
Nassiri acted with bad faith under a subjective standard.   

 
Real Party’s evidence of matters outside of the litigation does not change this result. Real 

Party’s evidence includes an email that Nassiri sent out prior to the City holding a hearing on the 
Project. In the email, Nassiri stated that “[t]his is our last chance to prevent this project to go 
forward.” (Thornber dec. ex. A.) Real Party and Nassiri tried negotiating a settlement prior to this case 
being filed. The majority of Thornber’s declaration on these negotiations is inadmissible. (See the 
accompanying ruling on the motion to strike.) Real Party’s admissible evidence includes that Nassiri 
could have used Real Party’s land to expand the parking lot on her adjacent property and that the 
Project would frustrate the potential to add a parking lot. (Thornber dec. ¶¶34-35.)  

 
Real Party also points out that at one time Nassiri’s property was overgrown by ivy, which is 

bad for the local habitat, and at one time Nassiri’s property had excavation done for a retaining wall. 
(Stone dec. ¶¶4-6.) Additional evidence on these points was included in the reply. These facts do not 
show that Nassiri is acting in bad faith in seeking compliance with CEQA.  Even if these claims are true, 
the fact that a party has not always acted as a consistent steward of the environment falls far short of 
establishing that she acted in bad faith. 

 
Real Party also argues that adding Save Lafayette was brought into this case as “window 

dressing.”  Save Lafayette’s participation is essentially irrelevant to whether Nassiri proceeded in bad 
faith.   

 
Therefore, the Court finds that this petition and the appeal were not brought in bad faith.  
 
Real Party also argues that this action was brought for the purpose of delay. Real Party points 

out that the time for an appeal in the Second Division of the First District is an average of 981 days or 
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32 months. (Runft dec. ¶3 and ex. A.) This number is not the average of the time it takes to complete 
an appeal, but rather the date upon which 90% of appeals are processed. According to the document, 
the median time to complete an appeal is 586 days. This number also fails to take into account that 
CEQA cases have limited extensions on appeal and receive some level of priority on appeal. (Pub. 
Resources Code, § 21167.6(h), (i).)  That being said, a CEQA case on appeal is still likely to take at least 
one year to be completed, which is likely to cause some delay to the Project.  

 
Real Party points to legislative history from 1981 that apparently says the “for the purpose of 

delay” criterion would be satisfied in most cases. Real Party did not include this legislative history as 
part of its moving papers. Moreover, it appears that the cited statement is from an “Enrolled Bill 
Report,” which was created after the legislation was passed and was not communicated to the 
Legislature as a whole.  This is not a fully accepted form of legislative history. (Kaufman & Broad 
Communities v. Performance Plastering (2005) 133 Cal.App.4th 36, 37, In re Lucas (2012) 53 Cal.4th 
839, 855, n. 13.) Real Party also fails to cite any appellate authority that has adopted this 
interpretation.   

 
The Project was approved by the City in June 2020. The parties entered into a tolling 

agreement to allow for negotiations. This case was filed in December 2020. After the case was filed, 
the scheduling in this case was generally done through stipulations from the parties. (See, Stipulation 
filed on 3/8/21; Order filed 6/11/21.) The briefing on the writ was completed in November 2021 and 
the Court held a hearing in December 2021. A ruling on the writ was filed in January 2022. There is no 
indication that Nassiri acted to unreasonably delay this case. The parties’ schedule to certify the 
record and file briefs was within the normal range of other CEQA cases. The Court lacks insufficient 
information regarding the parties’ conduct on appeal to determine if Nassiri is acting to unnecessary 
delay the appeal.  

 
Real Party has not met its burden of showing that Petitioner’s action or filing the appeal was 

for the purpose of delay.  
 
As to the fifth factor, Real Party must show that imposing an undertaking will not cause 

Nassiri undue economic hardship. The admissible evidence on Nassiri’s financial condition includes 
that Nassiri (and her husband) own two properties: the property next to the Project Site in Lafayette 
and two properties in Piedmont. (Runft dec. ¶¶ 5-7, 9-10.) The assessed values of these properties 
are $1,850,000, $823,634 and $725,414. Nassiri’s business is located at the Lafayette property. It is 
unknown if one of Piedmont properties is Nassiri primary residence. The properties may be 
encumbered ty debt. Furthermore, there is essentially no information on Nassiri’s financial condition 
beyond the fact that she owns three properties.  

 
Despite the limited financial information here, a small undertaking might not impose a 

financial hardship on Nassiri. Real Party is not seeking a small undertaking and instead is asking for 
the statutory maximum of $500,000 to protect its anticipated costs and damages. Real Party has not 
shown that a $500,000 would not cause Nassiri financial hardship.  

 
Real Party has not shown that this action or the appeal was brought in bad faith, vexatiously, 
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for the purpose of delay, or to thwart the low- or moderate-income housing project. In addition, Real 
Party has not shown that imposing an undertaking would not cause Nassiri undue economic hardship.  

 
Real Party’s request for judicial notice is granted as to exhibits B, C, D, G, I, J and K. It is denied 

as to exhibits A, E, F, H and L. Real Party’s request for judicial notice in the reply is denied.  
 

 
 

 

  
    

7. 9:00 AM CASE NUMBER:  MSN20-1971 
CASE NAME:  SAVE LAFAYETTE VS CITY OF LAFAYETTE 
 MOTION TO STRIKE CONFIDENTIAL INFORMATION 
*TENTATIVE RULING:* 
 

Petitioners Nahid Nassiri and Save Lafayette move to strike certain portions of Real Party in 
Interest 3721 Land LLC’s materials submitted in support of its motion to require an undertaking, on 
two grounds: (1) their use is prohibited by Evidence Code sections 1152 and 1154; and (2) their use is 
prohibited by a confidentiality agreement among the parties.  They also move to strike some 
materials as hearsay or without foundation. 

 
  California Evidence Code section 1152(a) provides in general that evidence of settlement 

discussions cannot be admitted to prove liability. Its lesser-known counterpart, Evidence Code section 
1154, focuses on offers by plaintiffs, and it states that an offer to discount a claim is inadmissible to 
prove the invalidity of the claim or any part of it. Each of these sections covers more than the actual 
settlement offer, protecting "any conduct or statements made in negotiation" of a settlement. (C&K 
Engineering Contractors v. Amber Steel Co., 23 Cal.3d 1, 13 (1978)). Both sections are designed to 
encourage open and forthright settlement discussions free of the fear that something said during 
negotiations might later be used to show the weakness of a party's case, or worse—be construed as 
an admission of liability.  

 
These code sections do not make anything “confidential.”  As one court has stated, 

"[c]ommunications made in the course of settlement discussions are not 'privileged.' "(Covell v. 
Superior Ct. (Drasin), 159 Cal.App.3d 39, 42 (1984).)  Moreover, section 1152 "has no application 
where the evidence is not tendered as an admission of weakness by the party who settled or offered 
to settle, but for some other purpose." (Lemer v. Boise Cascade, 107 Cal. App. 3d 1, 9 (1980).)  There 
are a variety of situations in which some settlement communications may be admitted for other 
purposes, but for purposes of this motion, the issue is not admissibility, but confidentiality.  As Covell 
stated, there simply is no “privilege.”   

 
The Evidence Code provides specific confidentiality for communications during a formal 

mediation (Evidence Code § 1119), but there is no claim that this applies.   
 

 Petitioners, however, not only claim that the communications fall under the Evidence Code 
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provisions, but that the settlement discussions were the subject of specific confidentiality 

agreements.  Indeed, they cite several different agreements with RPI’s counsel, Patricia Curtin, to 

keep settlement discussions confidential.  (Drury Dec., Ex. C [email from RPI counsel of 7/31/20]; Ex. D 

8/12/20 Curtin communication labeled as “CONFIDENTIAL SETTLEMENT COMMUNICATION”]; Ex. F; 

[10/8/20 Curtin email noting that sharing information with City attorney did not constitute a “breach 

of confidentiality”]; Drury Dec., Par. 9 [“At almost every settlement discussion, Ms. Curtin emphasized 

to all parties to the matters discussed would be strictly confidential and not disclosed to any third 

parties of [sic] the court.].) 

Sally Thornber, one of the two members of 3721 Land LLC (i.e., the client), states that Curtin 

was never authorized to agree to confidentiality, but does not dispute that in fact Curtin agreed to it. 

(Real Party agrees that there was a specific confidentiality agreement that governed the March 5, 

2001 formal settlement meeting (Drury Dec., Ex. G; 3/5/21) and has not used communications from 

that meeting.)  Real Party also argues that Ms. Nassiri waived any confidentiality claim by discussing 

the settlement discussions with others, including prospective purchasers of the property and City 

planning staff. 

As to the first point, an agreement to keep settlement discussions confidential may be made 

by the attorney without the client’s express approval.  Real Party does not dispute that Curtin in fact 

sought at all times to maintain the discussions as confidential.  Nor does Thornber claim that she 

instructed her attorney not to make such an agreement.  An attorney has “the general implied or 

apparent authority to enter into or make such agreements or stipulations, with respect to procedural 

or remedial matters, as appear, in the progress of the cause, to be necessary or expedient for the 

advancement of his client’s interests or to accomplishment of the purpose for which the attorney was 

employed.”  (Redsted v. Weiss (1945) 71 Cal.App.2d 660, 663.)  This agreement did not waive any 

substantive rights, but was well within the attorney’s authority to take steps to proceed in the case.  

Nor was the agreement made “in direct opposition to the instructions” of the client.  (Blanton v. 

Womancare, Inc. (1985) 38 Cal.3d 396, 404, n. 7.) 

Real Party contends that the discussions were not confidential because they involved other 

third parties, including prospective buyers, and that the only meeting that was confidential was CEQA 

settlement meeting on March 5, 2021.  Real Party also asserts that the discussions could not remain 

confidential because the City would have to approve any agreement.  This would mean only that the 

terms of any settlement itself would have to be public.  It would not require disclosure of the 

settlement discussions.   

Nassiri’s direct disclosures are more problematic.  She communicated with potential buyers 

and their broker and discussed possible settlement.  She sent a settlement proposal, provided by her 

attorney, to the City and the potential buyers.  She waived confidentiality as to those particular 

disclosures, and herself breached the confidentiality agreement.  But this disclosure did not waive the 

terms of the agreement with respect to all of the matters covered by the agreement.  At some point, 

there is a limit to how much Nassiri can disclose confidential matters without waiving the entire 

agreement, but the communications in question do not exceed that limit.  Accordingly, the Court will 
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not strike the disclosures made by Nassiri to prospective buyers or the City staff.  (See Malm 

Declaration, Ex. D [9/14/20 draft agreement].) 

 Accordingly, the Court rules as follows:  

The Thornber declaration in support of motion for an undertaking, paragraphs 7-18, 20, 22-

30, and Exhibits B, C, and E, are stricken.  Paragraph 33 is stricken as hearsay (“I learned from the 

owner” of another property); Paragraph 34 is not stricken because it appears to be within the 

personal knowledge of the declarant; Paragraphs 35 and 36 are not stricken because they are 

statements of an opposing party under Evidence Code section 1220, and are not used for the truth of 

the matter asserted under Evidence Code section 1200. 

The Declaration of Randall Harris in support of motion for an undertaking, Paragraphs 3 and 

4, are stricken, because they refer to communications as to which there was an express 

confidentiality agreement.  (As to hearsay objections, the matters are not offered to prove the truth 

of the matter asserted and are statements of a party opponent under Evidence code section 1220.) 

The Runft Declaration in support of motion for an undertaking, Paragraphs 8 and 11, Ex. D 

and F (Zillow estimates of property values), are stricken as hearsay, and due to lack of foundation.  

Paragraphs 12 and 13 are stricken due to lack of foundation. 

The Stone declaration Pars. 4-6 and Ex. A, are not stricken, due to sufficient personal 

knowledge shown. 

The motion to strike and supporting Memorandum of Points and Authorities are stricken to 

the extent they contain any of the aforementioned stricken materials.  
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